Vo TR "- SN B~ NV, B NV N

No.

ROBIN BLACKMON-DUNDA and
STRYKER DUNDA, husband and wife;

Plaintiffs,

VS.

MARY KAY INC., a Texas corporation

Defendant.

IN THE DISTRICT COURT

DALLAS COUNTY, TEXAS

____JUDICIAL DISTRICT

PLAINTIFFS’ VERIFIED ORIGINAL PETITION:

COUNT I—-BREACH OF CONTRACTS;

COUNT II----INTENTIONAL INTERFERENCE WITH CONTRACTS;
COUNT II---INTERFERENCE WITH PROSPECTIVE CONTRACTS;

COUNT IV--DECEPTIVE TRADE PRACTICES;

COUNT V—INTENTIONAL INFLICTION OF EMOTIONAL DISTRESS;

COUNT VI--DEFAMATION

COME NOW the Plaintiffs, by and through their attorneys undersigned and for their Verified
Original Petition against the Defendant, allege as follows:
1. This case arises under Texas law inasmuch as the Defendant has caused events to occur in
Dallas County, Texas out of which this action arises.
2. The Plaintiffs ROBIN BLACKMON-DUNDA and STRYKER DUNDA have been husband

and wife residing in Bedford, Texas at all material times.
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3. The Defendant, MARY KAY INC. (hereinafter “Defendant” or “the company” or “Mary
Kay”) is a Texas corporation headquartered in Dallas, Texas selling cosmetics through a huge
organization of multi-level contractually related consultants operating as independent contractors
who are compensated on the basis of a percentagé of wholesale purchases made by the
consultants and retail purchases of customers under them in each consultant’s own business, also
referred to as her “Sales Unit.”

4. Plaintiff Robin Blackmon-Dunda entered into contracts as an Independent Beauty Consultant
and Sales Director with the Defendant, copies of which are attached hereto as Exhibits 1 (form
currently used by Mary Kay in lieu of copy of Plaintiff’s 1987 contract, which she is unable to
locate) and 2 respectively.

5. Until her termination by Defendant, Plaintiff Robin Blackmon-Dunda was a Sales Director
with Mary Kay of long, and illustrious, standing having begun her Mary Kay business in July,
1987 and debuting as a Sales Director in 1994, achieving Top Ten in sales for her (Sapphire)
Seminar three times, Million-Dollar Sales Director twice, and Top Ten Sales Director
Nationwide twice. She was Queen of Unit Sales for the Sapphire Seminar in 2005, and 1%
runner-up in 2006, finishing 5 for the entire nation. Her Mother, Jo Ann Blackmon has been
with Mary Kay for 37 star-studded years of her own. They are the first mother-daughter Million-
Dollar Sales Directors in Mary Kay history.

6. Plaintiff Robin Blackmon-Dunda had 683 Independent Beauty Consultants and the 5™ ranked
unit sales out of 14,000 units nationwide in Mary Kay, which includes 715,000 consultants. Her

sales topped the $1.1 million amount the past two years and were over $900,000 in 2004.
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7. Despite all of her stellar accomplishments, including the building and training of her large
team of consultants, according to a letter to her from Defendant’s in-house counsel dated August
10, 2006, a true and correct copy of which is attached as Exhibit 3 hereto, Mary Kay decided to
take Plaintiff Robin Blackmon-Dunda’s “businesé” and her “career” away from her and not
compensate her for the sales volume her Unit will continue to generate for Mary Kay into
perpetuity, simply by giving her thirty (30) days notice of its intent to do so. This attempted
forfeiture of Plaintiff Robin Blackmon-Dunda’s rights would appear to include her right, already
earned, for her to travel, along with her husband, Plaintiff Stryker Dunda, on the 2006 Top Sales
Director Trip at the Prestige Level, as was previously confirmed to her by letter from Mary Kay
dated July 14, 2006.

8. Mary Kay has failed and refused to withdraw its unilateral decision to terminate Plaintiff
Robin Blackmon-Dunda’s business and career, without compensation for the residual income
stream she built over a period of years, since 1987, which Defendant has purported to forfeit
from her in what it claims is its right to do on 30 days notice.

9. Plaintiff Robin Blackmon-Dunda is an independent contractor business owner, also described
in the Sales Director Agreement as an “independent dealer,” with all of the property rights that
implies. Those rights would include the right to sell or transfer her property, as is the well settled
law in Texas as it relates to unreasonable restraints on alienation.

10. By its conduct, Défendant has failed to give Plaintiff Robin Blackmon-Dunda an opportunity
to sell her right to a residual income stream from the sales of the Unit she has spent years
building and training has worked a forfeiture of the $220,000.00 or more annual income

generated from her business, including Commissions, Prizes and Awards, not only for her life
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expectancy but for the reasonable “life expectancy” of the Unit she has created and maintained.
11. Mary Kay, in misappropriating Plaintiff Robin Blackmon-Dunda’s business will, with
reasonable probability, generate tens of millions of dollars of sales and profits from the sales
made by her Unit now and into the future. Defendant’s one page letter, a copy of which is
attached as Exhibit 3 hereto is an attempt to wipe out Plaintiff Robin Blackmon-Dunda’s rights
to her residual income stream for her life expectancy and that of her heirs, which she and they
deserve to be paid as a result of developing her business over these many years.

12. Mary Kay’s contracts with Plaintiff Robin Blackmon-Dunda do not purport to state that her
residual income stream will be forfeited should Mary Kay decide to “pull the plug” on her
business. Any such “forfeiture clause” would be illegal and unconscionable on its face.

13. Inits 2006 Fact Sheet, a true and correct copy of which is attached as Exhibit 4, Mary Kay
holds itself out to its consultants and to the public as enabling its consultants to start their own
“independent business” for $100.00, and encourages consultants to think of themselves as
“Entrepreneur” owners of their own “independent business” who are their own “boss” and setting
their “own schedule” through its two page promotion entitled “The Mary Kay Business
Opportunity (March, 2006),” a true and correct copy of which is attached hereto as Exhibit 5, and
indeed, held itself out to the Federal Trade Commission (“FTC”) of the United States
government, in a letter from its Senior Vice President & General Counsel dated July 17, 2006, a
true and correct copy bf which is attached hereto as Exhibit 6, as an upstanding multi-level
marketing business which provides legitimate business ownership to its consultants and sales
directors, when in fact, it makes a concerted effort to prevent those independent business owners

from realizing the benefit of their business ownership should they wish to sell their businesses or
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leave them to their families, through a testamentary disposition by will or trust. Mary Kay
should not be holding itself out to the FTC as a representative of the interests of its independent
business owners, who are entitled to compensation for the residual income streams they have
built, a fact and legal requirement which Mary Kéy has chosen to ignore. Mary Kay also
represents to the public, the income tax collecting arm of the State of Texas, the FTC, and the
Internal Revenue Service, as well as to the Courts of this State, on the one hand that its
consultants and sales directors are not employees, but on the other hand failing to recognize its
independent business owners are entitled to all of the rights of business ownership, including the
right to reasonable compensation for their residual income streams upon termination of their
businesses, or to give them such time as would be reasonably required to make a transfer of their
business for fair value.

14. In letters dated December 29, 2004 and January 27, 2005, true and correct copies of which
are attached hereto as Exhibits 7 and 8 respectively, in-house counsel for Mary Kay called
Plaintiff Robin Blackmon-Dunda to account for 1) promoting cruise/travel vouchers on her
internet website (Exhibit 7) even though she was not holding conference calls during that period
of time and never had conducted first and third week of the month meetings as alleged in that
letter, and by the time that letter was written Plaintiff Robin Blackmon-Dunda had not used the
reference travel vouchers, having stopped doing so six months before the date of the said letter,
Exhibit 7, when a repfesentative of Defendant had requested her to stop, and 2) for “sale,
promotion and/or distribution” of a training DVD and CD she had allegedly created, to other
Mary Kay consultants, when in fact she had not created the subject DVD and CD, which had

been created by a National Sales Director, Karen Ford, and when she had, well prior to the date
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of Exhibit 8, stopped receiving money for the DVD/CD and was giving it away for free, when it
was requeéted. On April 8, 2005 Plaintiff Robin Blackmon-Dunda was asked to meet with five
executives of Mary Kay at its headquarters in Dallas and advised to attend the meeting alone,
without even being allowed to bring her husband, .Plaintiff Stryker Dunda to the meeting. At the
meeting she was threatened with termination by the five representatives of the Defendant and
shown a letter of termination (which was not actually given to her) dated for her termination
effective April 8, 2003, and told she was being put on indefinite probation and not allowed to
teach at Seminar 2005 held in July, 2005, or speak there as the top Director in the company,
based upon Exhibits 7 and 8, in combination with a letter sent to her by in-house counsel in 2001
alleging a violation of paragraph 8.7 of her contract with the company to the effect that she had
placed an order in another person’s name without her consent, another letter from in-house
counsel dated November 25, 1995 where she had been accused of endorsing the business of a
family friend, and an email from her to her Directors discussing the prospects of getting their
cooperation in creating their own training DVD, which was never actually created, true and
correct copies of which are attached as Exhibits 9 and 10.

15. Subsequently, in a letter, a true and correct copy of which is attached as Exhibit 11, dated
May 26, 2005 to Mary Kay’s Vice President of Sales, Gary Jinks, to which Mr. Jinks did not
respond, Plaintiff Robin Blackmon-Dunda graciously and respectfully accepted “the probationary
terms” but asked the éompany to “reconsider one part of [her] punishment, the Day Three 10
minute talk” at Seminar 2005 in July in order to “thank and acknowledge [her] Mom and Dad,
[her] husband, [her] children, and [her] unit,” on an occasion she would rightfully serve as the

company recognized “Queen” because of her great accomplishments upon behalf of Mary Kay,
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but at which she had been forbidden to speak as a part of the “punishment” doled out by the five
company executives in attendance at the April 8, 2005 meeting described above. When the
Seminar took place and Plaintiff Robin Blackmon-Dunda was indeed not allowed to give the
traditional Queen’s speech, consultants in her bus;mess unit were, in the words one set forth in a
letter to company officials, a true and correct copy of which is attached hereto as Exhibit 12,
“saddened,” “deflated,” “humiliated,” “dazed,” “confused” and “in tears.” Plaintiff Robin
Blackmon-Dunda also experienced all of the emotions and feelings referenced in Exhibit 12 as a
result of being deprived by Mary Kay of the right to make the short speech thanking those who
had helped her succeed, a speech which all consultants in attendance understood was her right
according to the company’s custom and practice.

16. In yet another letter from in-house counsel dated August 14, 2006, a true and correct copy of
which is attached hereto as Exhibit 13, received several days after the date of the 30 day
termination letter, Exhibit 3, Plaintiff Robin Blackmon-Dunda, was again chastised by the same
company lawyer who had sent Exhibit 3 a few days before, alleging violation by said Plaintiff of
Sections 8.6 and 8.10 of her Independent Sales Director Agreement by virtue of being “involved
with the sale, promotion, and/or distribution of a hostess apron as well as an instructional DVD
[she] created,” and that she had “promoted the lending services” offered by a third party, even
though she had not mentioned her affiliation with Mary Kay. Defendant sought to deprive
Plaintiffs of the ability to sell the hostess aprons even though its executives had expressed
approval of the hostess apron on several occasions but had no desire to give credit to Plaintiffs or
allow Plaintiffs to take any credit for the idea. Plaintiff Robin Blackmon-Dunda’s husband,

Plaintiff Stryker Dunda is not bound by the provisions of the Independent Sales Director
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Agreement signed by his wife, and he was the person who had marketed the hostess apron,

selling thousands of them through his website, www.success4me.net . In its multiple letters to

Plaintiff Robin Blackmon-Dunda accusing her of, among other accusations, endorsing a family
friend and other businesses, and selling training téols and other associated products or services to
other Mary Kay consultants, Defendant has wrongfully and unfairly selected Plaintiff Robin
Blackmon-Dunda, one of its most devoted, loyal and successful Directors ever, for unwanted,
harassing and discriminatory treatment, while ignoring a multiplicity of similar activities by some

National Sales Directors and other Sales Directors of Mary Kay.

COUNT 1

BREACH OF CONTRACTS
17. The Plaintiffs reallege each and every allegation set forth hereinabove as though fully sef
forth herein.
18. Plaintiff Robin Blackmon-Dunda entered into valid contracts with the Defendant to own her
own business as a Consultant and Director of the Defendant, attached hereto as Exhibits 1 (form
currently used by Mary Kay in lieu of copy of Plaintiff’s 1987 contract, which she is unable to
locate) and 2, respectively.
19. Plaintiff performed her obligations under the contracts with the Defendants by building her
business over a perioa of many years, developing her Sales Unit to become one of Mary Kay’s

largest, and generating millions of dollars in sales of Mary Kay products.
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20. The actions of the Defendant in failing to pay Plaintiff Robin Blackmon-Dunda the value of
the business upon terminating her as a consultant is a breach of the contracts which are the
subject hereof, attached hereto as Exhibits 1 (form currently used by Mary Kay in lieu of copy of
Plaintiff’s 1987 contract, which she is unable to locate) and 2 respectively inasmuch as they
provide that said Plaintiff was to have her own independent business as a Consultant for and
Sales Director of the Defendant, and since there was no provision for the company to take her
business away from said Plaintiff without compensating her for the value of same.

21. The provision of the Sales Director contract attached hereto as Exhibit 2 with respect to
“Section 13. Assignability” to the extent it unconditionally prohibits transferring of Plaintiff
Robin Blackmon-Dunda’s business is an unreasonable restraint on alienation, as are the
provisions of “Section 10. Termination” to the extent they provide for the Defendant to be able to
forfeit the business of a Sales Director upon her termination or death without compensation or
being afforded the right to sell or transfer her business, and are therefore illegal and invalid, and
thus Plaintiff Robin Blackmon-Dunda should have been given an opportunity to sell or transfer
her business, not to have it be forfeited by the Defendant, and Defendant’s failure to allow for
said Plaintiff’s voluntary sale or transfer of said business is an additional breach of the
Independent Beauty Consultant and Sales Director contracts, Exhibits 1 (form currently used by
Mary Kay in lieu of copy of Plaintiff’s 1987 contract, which she is unable to locate) and 2
respectively.

22. The provisions of the Sales Director contract, Exhibit 2 attached hereto, under Sections 8.6
and 8.10 dealing with Director’s Responsibilities, which purports to keep Plaintiff Robin

Blackmon-Dunda from competing with Mary Kay, from endorsing or from selling non-Mary Kay
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products to other Mary Kay Consultants during the term of the Sales Director Agreement and for
a period of two years from her termination is an unreasonable restraint on trade, and therefore
void and unenforceable. Defendant’s attempts to enforce same against Plaintiff Robin
Blackmon-Dunda and to punish her for endorsing or selling non-Mary Kay products and/or
services constitute breaches of her Independent Beauty Consultant Agreement and Sales Director
Agreement which are replete with references to her status as the owner of her own business and
as an independent contractor. Defendant’s attempt to keep Blackmon-Dunda from selling her
own or other Director’s training DVDs and punishing her for same, as well as its attempt to
interfere with her relationship with her husband in the context of her husband, Plaintiff Stryker
Dunda’s business of selling hostess aprons similarly constitute breaches of the Independent
Beauty Consultant and Sales Director Agreements by Defendant Mary Kay.

23. Plaintiffs have been damaged by the Defendant’s breaches within the jurisdictional limits of
this Court.

24. By reason of the conduct of the Defendant breaching its contract with Plaintiff Robin
Blackmon-Dunda, including enforcing or attempting to enforce illegal and/or invalid provisions
of the contracts with her, and then failing to pay her reasonable compensation upon demand
made by her attorney for same, Plaintiffs have been forced to retain legal counsel to prosecute
this action and are entitled to their reasonable attorneys’ fees in prosecuting this action against

the Defendant pursuant to Texas Civil Practice and Remedies Code §38.001.

WHEREFORE Plaintiffs pray for Judgment as follows:

1. Damages sufficient to compensate the Plaintiffs for loss of the value of the business;
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2. Declaring the provisiohs of Sections 8.10, 10 and Section 13 of the Sales Director
Agreement to be void and unenforceable;
3. Reasonable attorneys’ fees;

4. Costs, and such other and further relief as the Court deems just.

COUNT II

INTENTIONAL INTERFERENCE WITH CONTRACTS
25. The Plaintiffs reallege each and every allegation set forth hereinabove as though fully set
forth herein.
26. Plaintiff Robin Blackmon-Dunda had express contracts with and was the third party
beneficiary to those Independent Beauty Consultants she personally recruited and with those
Independent Beauty Consultant in her Sales Unit for whom she served as the Independent Sales
Director, to be their trainer, leader, and, as required by the terms of her Sales Director

Y

Agreement, Exhibit 2, their ‘Business Consultant,” “and particularly to offer aid, counsel and
inspiration to all independent Beauty Consultants™ within her Sales Unit who were to be
“counseled by” her.

27. By terminating Piaintiff Robin Blackmon-Dunda without compensating her for the value of
her residual income stream from her business, namely the Sales Unit which she had painstakingly
built during her many years owning and building her own business as an Independent Beauty

Consultant and Sales Director, and/or by not allowing her to sell or transfer said proprietary
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business owned by her, Mary Kay has willfully and intentionally interfered with Plaintiff’s
contractual relationships with the existing members of her Sales Unit.
28. The willful and intentional interference with Plaintiff Blackmon-Dunda’s contractual
relationships with the Independent Beauty Consuitants in her Sales Unit has caused her to sustain
damages in an amount which are within the jurisdictional limits of this Court.
29. Plaintiffs are entitled to punitive damages in a just and reasonable amount as the actions of
the Defendant in forfeiting Plaintiff Robin Blackmon-Dunda’s business as a Sales Director with
Mary Kay, thereby halting the residual income stream she was entitled to as a result of building
her own business by recruiting, training, providing business consultation to, and in general,
supporting and serving the Independent Beauty Consultants who were members of her Sales
Unit, were done with actual malice as a result of Defendant’s ill-will, spite, and evil motive
toward, and purposeful infliction of injury upon Plaintiff Robin Blackmon-Dunda, all as shown
by the repeated, harassing conduct of the Defendant against the said Plaintiff, and by the cavalier
way in which it terminated one of the company’s most successful, loyal and productive Sales
Directors on 30 days notice, without compensating her for the forfeiture of her business, or
making it possible for her to sell or transfer it in order to recoup the value of it to her.
WHEREFORE Plaintiffs pray for Judgment as follows: -
1. Compensatory damages sufficient to compensate the Plaintiffs for financial losses
incurred as a résult of Defendant’s interference;
2. Punitive damages in a just and reasonable amount;

3. Costs, and such other and further relief as the Court deems just.
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COUNT III

INTERFERENCE WITH PROSPECTIVE CONTRACTS
30. The Plaintiffs reallege each and every allegation set forth hereinabove as though fully set
forth herein.
31. Plaintiff Robin Blackmon-Dunda built a large organization of Independent Beauty
Consultants in her Sales Unit who also recruited and were at the time of said Plaintiff’s
termination, recruiting additional Independent Beauty Consultants into her Sales Unit, and would
continue to do so for many years into the future, or for as long as Mary Kay operates.
32. There exists a reasonable probability that Plaintiff Robin Blackmon-Dunda would have
enjoyed a contractual and/or third party beneficiary relationship, as described in the foregoing
paragraphs, with those additional Independent Beauty Consultants who, but for Defendant’s
interference, would have been recruited into her Sales Unit.
33. There also exists a reasonable probability that Plaintiffs would have benefited from future
sales of the hostess apron.
34. Through a series of actions taken by Defendant which can best be summarized as unlawful
deceptive trade practices, intentional infliction of emotional distress, and defamation, the detailed
descriptions of which are set forth in Counts IV, V and VI below, which allegations of
independent tortious and unlawful acts are incorporated herein by this reference, the Defendant’s
have prevented such future relationships from occurring.
35. The Defendant undertook such actions with a conscious desire to prevent the relationships
from occurring, or in the alternative, it knew that the interference was substantially certain to

occur as a result of its conduct.
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